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more influenced by philosophy than in our own
country, Ihering long ago pointed out. that the
basis of property in jurisprudence is really c* social
acqmiescence " and not, as Savigny had insisted,
adverse possession of the individual ripened by
prescription.
But both State and Society are conceptions
which Englishmen have been slow to grasp ; and,
although Maitland traces some kind of recognition
of "the publick " in eighteenth-century statutes, it is
at best but a faint-hearted recognition. When the
movement for the protection of commons arose
about the middle of the last century, the advocates
of the rights of the public found that what in the
popular sense was the strength of their case was at
law its weakness. They pleaded immemorial user
by the general public of certain commons, only to
be told by the judges in almost so many words that
what is everybody's right is nobody's right, that the
public is not a person and is incapable of rights.*
A similar reluctance was exhibited towards the
recognition of the formative influence of custom and
social opinion in creating new law. Now the
tendency is all the other way, and the Lord Chan-
cellor's f insistence in his memorable address at
Montreal on the legislative efficacy of social opinion
comes on the heels of a perceptible change in the
* Cf, Buller, J., in Fitch v. Ranting*, z H. Bl. 393 : " How
that which may be claimed by all the inhabitants of England can
be the subject of a custom I cannot conceive. Customs must be
in their nature confined to individuals of a particular description,
and what is common to all mankind rarj never be claimed as a
custom.5' Cf. Jessel, M.R., in Hammerton v. Honey^ 6 W. R.
603.
t Lord Haldane.

